Substantial authority and Judicial System for Tax Disputes
(effect of rulings and cases interpretation of tax laws)

Following is a discussion of the significance (weight) given to the different sources:
SUBSTANTIAL AUTHORITY

If there is substantial authority for a position taken on a tax return
neither the taxpayer nor the tax preparer will be subject to the penalty
for underreporting income even if the IRS successfully chall enges the
position taken on the return. By contrast, if there is not substantial
authority for a position taken on a tax return, the underreporting
penalties nay be inposed unless the position has been adequately

di scl osed and there is a reasonable basis for the position

Evaluation of Authorities. There i s substantial authority for the tax
treatnent of an itemonly if the weight of the authorities supporting
the treatnent is substantial in relation to the weight of authorities
supporting contrary treatment.

B Al authorities relevant to the tax treatnent of an item
including the authorities contrary to the treatnent, are taken
into account in determ ning whether substantial authority exists.

B The weight of authorities is deternined in light of the pertinent
facts and circunstances. There may be substantial authority for
nore than one position with respect to the sane item

B Because the substantial authority standard is an objective
standard, the taxpayer’'s belief that there is substanti al
authority for the tax treatnent of an itemis not relevant in
determi ning whether there is substantial authority for that
treat nent.

Nature of Analysis. The wei ght accorded an authority depends on its

rel evance and persuasiveness, and the type of docunent providing the
authority. For exanple, a case or Revenue Ruling having sone facts in
common with the tax treatnent at issue is not particularly relevant if
the authority is materially distinguishable on its facts, or is
otherwi se inapplicable to the tax treatnment at issue. An authority that
mnerely states a conclusion ordinarily is |ess persuasive than one that
reaches its conclusion by cogently relating the applicable lawto
pertinent facts. The weight of an authority fromwhich infornation has
been del eted, such as a private Letter Ruling, is dimnished to the
extent that the deleted informati on may have affected the authority’s
concl usi ons. The type of docunent al so nust be consi dered. For exanple,
a Revenue Ruling is accorded greater weight than a private Letter Ruling
addressing the sane issue. Private rulings, technical advice

menor andums, general counsel menoranduns, Revenue Procedures and/ or
actions on decisions issued prior to the Internal Revenue Code of 1986,
general |y must be accorded | ess weight than nore recent ones. Any
docunent described in the preceding sentence that is nore than 10 years
old generally is accorded very little weight. There may be substanti al
authority for the tax treatnment of an item despite the absence of
certain types of authority. Thus, a taxpayer may have substanti al
authority for a position that is supported only by a well-reasoned
construction of the applicable statutory provision
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The following are considered authority for purposes of determning
whet her there is substantial authority for the tax treatnment of an item

B Applicable provisions of the Internal Revenue Code and ot her
statutory provisions

B Proposed, tenporary, and final regulations construing such
statutes

B Revenue Rulings

B Revenue Procedures

B Tax treaties and regul ations thereunder, and Treasury Departnent
and other official explanations of such treaties

B Federal court cases interpreting such statutes _ Congressiona
intent as reflected in comittee reports

B Joint explanatory statenents of managers included in congressiona
conference committee reports, and floor statements nade prior to
enact ment by one of a bill’s managers

B Ceneral explanations of tax |egislation prepared by the Joint
Conmittee on Taxation (the Bl ue Book)

M Private Letter Rulings and technical advice nenoranda i ssued after
Cct ober 31, 1976

B Actions on decisions and general counsel nenoranda issued after
March 12, 1981

B Internal Revenue Service information or press rel eases, and
noti ces, announcenents, and other adm nistrative pronouncenents
published by the Service in the Internal Revenue Bulletin

Internal Revenue Code. The provisions of the Internal Revenue Code are
binding in all courts except when the provisions violate the United
States Constitution.

Treasury Regulations (Income Tax Regulations). The regul ati ons are the Treasury
Department’s official interpretation and expl anation of the Interna
Revenue Code (I1.R C ). Regul ations have the force and effect of |aw
unless they are in conflict with the statute they explain.

Revenue Rulings. The | nternal Revenue Service has said the follow ng about
t he weight given to Revenue Ruli ngs:

Rul i ngs and procedures reported in the Bulletin do not have
the force and effect of Treasury Departnment Regul ations, but
they may be used as precedents. Unpublished rulings will not
be relied on, used, or cited as precedents by Service
personnel in the disposition of other cases. In applying
publ i shed rulings and procedures, the effect of subsequent

| egi sl ation, regul ations, court decisions, rulings, and
procedures nust be considered, and Service personnel and

ot hers concerned are cautioned agai nst reaching the sane
concl usions in other cases unless the facts and
circunstances are substantially the sane.
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Letter Rulings and Technical Advice Memoranda. These are | RS rulings directed
at a particul ar taxpayer.

Field Service Advice (FSA). These are I RS rulings issued to the IRS field
operations by the Ofice of

Chi ef Counsel. They may be directed to a particular taxpayer or to a
particul ar issue.

The taxpayer in a dispute with the Internal Revenue Service has two
choices after he or she receives the
statutory notice or notice of final determ nation ( “90 day letter "):

1 File a petition in the Tax Court wi thout paying the tax

2 Pay the tax and file a claimof refund. If the IRS rejects the
claimof refund, the taxpayer can file a suit in the Federa
District Court or the Clains Court

The U. S. Tax Court is a federal court of record established by Congress
under Article | of the Constitution

in 1942. It replaced the Board of Tax Appeals. Congress created the Tax
Court to provide a judicial

forumin which affected persons could dispute tax deficiencies

det erm ned by the Conmi ssioner of

Internal Revenue prior to the paynment of the disputed anpbunts. The Tax
Court is located at 400 Second

Street, N W, Wshington, D.C. 20217. Although the court is physically
| ocated i n Washi ngton, the judges

travel nationwi de to conduct trial in various designated cities.

The Tax Court is conposed of 19 judges acting as “circuit riders.
This is the only forumin which a taxpayer can contest a tax liability
wi thout first paying the tax. However, jury trials are not available in
this

forum More than 90% of all disputes concerning taxes are litigated in
the Tax Court.

The jurisdiction of the Tax Court was greatly expanded by RRA 98. The
jurisdiction of the Tax Court includes the authority to hear tax

di sputes concerning notices of deficiency, notices of transferee
liability,

certain types of declaratory judgnent, readjustnent and adjustnent of
partnership itens,

review of the failure to abate interest, adm nistrative costs, worker
classification, relief fromjoint and several liability on a joint
return, and review of certain collection actions. Furthermore, this
court also has

limted jurisdiction under |.R C. 87428 to hear an appeal from an
organi zation that is threatened with

the loss of its tax-exenpt status. Under |.R C. 87478, the Tax Court can
al so i ssue a declaratory judgment

for a state or |ocal government that has failed to get a tax exenption
for a bond issue.

The I RS issues a statutory notice of deficiency in tax disputes in which
the Service has determ ned a

deficiency. In cases in which a deficiency is not a

issue, the IRSwill issue a notice of final determ nation. A notice of
final determination will be issued in

the follow ng types of tax disputes:
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B Enpl oyee vs. Independent Contractor Treatnent
B | nnocent Spouse C aim Deterninations
B Collection Due Process Cases

Both the statutory notice and the notice of final determ nation wll
reflect the date by which a petition nust be filed with the Tax Court.
The 90-day date cannot be extended by the Internal Revenue Service. If a
Tax Court petition cannot be filed by the 90-day date, the taxpayer may
wite the Tax Court and request the

correct forms to file a Tax Court petition. (The forns nmay al so be
obtai ned at the Tax Court Wb site, webnaster @ustaxcourt.gov). If the
letter is postmarked by the 90-day date, the Tax Court will treat the
letter as an inperfect petition and allow the taxpayer an additiona
period of tine to perfect the petition and pay the filing fee. If a

t axpayer cannot pay the $60 filing fee at the time the petition is
filed, he or she should request a waiver of the filing fee. The Tax
Court may or may not grant a waiver of the filing fee, but will
general ly grant an extension for the taxpayer to pay the filing fee.

Taxpayers may represent themselves in Tax Court. Taxpayers may be
represented by practitioners

admtted to the bar of the Tax Court. In certain tax disputes involving
$50, 000 or |ess, taxpayers may

el ect to have their case conducted under the Court’s sinplified smal
tax case procedure. Trials in small tax

cases generally are less formal and result in a speedier disposition
However, decisions entered pursuant to

smal | tax case procedures are not appeal able. The Small dains Division
has a sinplified petition and

procedure so that the taxpayer can present his or her own case. However,
the RS can renobve the case to

the regul ar docket if the case involves an inportant policy question

Cases are scheduled for trial as soon as practical (on a first-in,
first-out basis) after the case becones at

i ssue. When a case is scheduled, the parties are notified by the court
of the date, tinme, and place of trial

The vast majority of Tax Court cases are settled by nmutual agreenent of
the parties without the necessity

of a trial. However, if a trial is conducted, in due course a report is
ordinarily issued by the presiding

judge setting forth findings of fact and an opinion. The case is then
closed in accordance with the judge's

opi nion by entry of a decision stating the amount of the deficiency or
overpaynent, if any.

The Chief Judge of the Tax Court deci des which opinions will be
publ i shed. The Chi ef Judge can also order a review by the full court of
any decision within 30 days. Published decisions are reported in the
Reports of the Tax Court of the United States. Unpublished opinions are
reported as Menorandum Deci sions by tax service publishers. Both the
publ i shed and unpubli shed opi nions may be found on the United States Tax
Court Wb site, webnmster @staxcourt. gov.

Any decision of the Tax Court can be appealed to the Circuit Court of
the taxpayer’'s residence. A fina
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appeal can be made to the Supreme Court, but since its jurisdiction is
di scretionary, the court hears relatively few tax cases.

The taxpayer can choose to file a refund suit in the dains Court or the
Federal District Court once the taxpayer has paid the deficiency. In
both courts, decisions of the Tax Court are not binding. The d ains
Court sits as a single judge. Ajury trial is available only in the
Federal District Court.

The 13 judicial circuits of the United States are constituted as follows:

Circuits Composition

D. C. District of Columbia

1st Maine, Massachusetts, New Hampshire, Puerto Rico, Rhode Island

2d Connecticut, New York, Vermont

3d Delaware, New Jersey, Pennsylvania, Virgin Islands

4th Maryland, North Carolina, South Carolina, Virginia, West Virginia

5th District of the Canal Zone, Louisiana, Mississippi, Texas

6th Kentucky, Michigan, Ohio, Tennessee

7th lllinois, Indiana, Wisconsin

8th Arkansas, lowa, Minnesota, Missouri, Nebraska, North Dakota, South Dakota

9th Alaska, Arizona, California, Idaho, Montana, Nevada, Oregon, Washington,
Guam, Hawaii

10th Colorado, Kansas, New Mexico, Oklahoma, Utah, Wyoming

11th Alabama, Florida, Georgia

Fed. All Federal judicial districts
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